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§242.113

(k) Any person who has never ob-
tained a motor vehicle driving license
is not required to comply with the pro-
visions of paragraph (h) of this section
but shall notify the railroad of that
fact in accordance with procedures of
the railroad that comply with
§242.109(f).

(1) Each certified conductor or person
seeking initial certification shall re-
port motor vehicle incidents described
in paragraphs (n)(1) and (2) of this sec-
tion to the employing railroad within
48 hours of being convicted for, or com-
pleted state action to cancel, revoke,
suspend, or deny a motor vehicle driv-
ers license for, such violations. For
purposes of this paragraph and para-
graph (n) of this section, ‘‘state ac-
tion”” means action of the jurisdiction
that has issued the motor vehicle driv-
er’s license, including a foreign coun-
try. For the purposes of conductor cer-
tification, no railroad shall require re-
porting earlier than 48 hours after the
conviction, or completed state action
to cancel, revoke, or deny a motor ve-
hicle drivers license.

(m) Evaluation of record. When evalu-
ating a person’s motor vehicle driving
record, a railroad shall not consider in-
formation concerning motor vehicle
driving incidents that occurred:

(1) Prior to the effective date of this
rule;

(2) More than 36 months before the
month in which the railroad is making
its certification decision; or

(3) At a time other than that specifi-
cally provided for in §242.111, §242.115,
or §242.403.

(n) A railroad shall only consider in-
formation concerning the following
types of motor vehicle incidents:

(1) A conviction for, or completed
state action to cancel, revoke, suspend,
or deny a motor vehicle drivers license
for, operating a motor vehicle while
under the influence of or impaired by
alcohol or a controlled substance; or

(2) A conviction for, or completed
state action to cancel, revoke, suspend,
or deny a motor vehicle driver’s license
for, refusal to undergo such testing as
is required by State or foreign law
when a law enforcement official seeks
to determine whether a person is oper-
ating a vehicle while under the influ-
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ence of alcohol or a controlled sub-
stance.

(0) If such an incident is identified:

(1) The railroad shall provide the
data to the railroad’s DAC, together
with any information concerning the
person’s railroad service record, and
shall refer the person for evaluation to
determine if the person has an active
substance abuse disorder;

(2) The person shall cooperate in the
evaluation and shall provide any re-
quested records of prior counseling or
treatment for review exclusively by the
DAC in the context of such evaluation;
and

(3) If the person is evaluated as not
currently affected by an active sub-
stance abuse disorder, the subject data
shall not be considered further with re-
spect to certification. However, the
railroad shall, on recommendation of
the DAC, condition certification upon
participation in any needed aftercare
and/or follow-up testing for alcohol or
drugs deemed necessary by the DAC
consistent with the technical standards
specified in §242.115(£)(3).

(4) If the person is evaluated as cur-
rently affected by an active substance
abuse disorder, the provisions of
§242.115(d) will apply.

(5) If the person fails to comply with
the requirements of paragraph (0)(2) of
this section, the person shall be ineli-
gible to perform as a conductor until
such time as the person complies with
the requirements.

§242.113 Prior safety conduct as an
employee of a different railroad.

(a) Each railroad shall adopt and
comply with a program which complies
with the requirements of this section.
When any person including, but not
limited to, each railroad, railroad offi-
cer, supervisor, and employee violates
any requirement of a program which
complies with the requirements of this
section, that person shall be considered
to have violated the requirements of
this section.

(b) After the pertinent date specified
in §242.105(d) or (e), each railroad, prior
to initially certifying or recertifying
any person as a conductor for any type
of service, shall determine that the
person meets the eligibility require-
ments of this section.
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(c) Except for persons designated as
conductors under §242.105(a) or (b) or
for persons covered by §242.109(f), each
person seeking certification or recer-
tification under this part shall, within
366 days preceding the date of the rail-
road’s decision on certification or re-
certification:

(1) Request, in writing, that the chief
operating officer or other appropriate
person of the former employing rail-
road provide a copy of that railroad’s
available information concerning his
or her service record pertaining to
compliance or non-compliance with
§§242.111, 242.115, and 242.403 to the rail-
road that is considering such certifi-
cation or recertification; and

(2) Take any additional actions, in-
cluding providing any necessary con-
sent required by State or Federal law
to make information concerning his or
her service record available to that
railroad.

§242.115 Substance abuse disorders
and alcohol drug rules compliance.

(a) Each railroad shall adopt and
comply with a program which complies
with the requirements of this section.
When any person, including, but not
limited to, each railroad, railroad offi-
cer, supervisor, and employee, violates
any requirement of a program which
complies with the requirements of this
section, that person shall be considered
to have violated the requirements of
this section.

(b) After the pertinent date specified
in §242.105(d) or (e), each railroad, prior
to initially certifying or recertifying
any person as a conductor for any type
of service, shall determine that the
person meets the eligibility require-
ments of this section.

(c) In order to make the determina-
tion required under paragraph (d) of
this section, a railroad shall have on
file documents pertinent to that deter-
mination, including a written docu-
ment from its DAC which states his or
her professional opinion that the per-
son has been evaluated as not cur-
rently affected by a substance abuse
disorder or that the person has been
evaluated as affected by an active sub-
stance abuse disorder.

(d) Fitness requirement. (1) A person
who has an active substance abuse dis-

§242.115

order shall be denied certification or
recertification as a conductor.

(2) Except as provided in paragraph
(g) of this section, a certified con-
ductor who is determined to have an
active substance abuse disorder shall
be ineligible to hold certification. Con-
sistent with other provisions of this
part, certification may be reinstated as
provided in paragraph (f) of this sec-
tion.

(3) In the case of a current employee
of the railroad evaluated as having an
active substance abuse disorder (in-
cluding a person identified under the
procedures of §242.111), the employee
may, if otherwise eligible, voluntarily
self-refer for substance abuse coun-
seling or treatment under the policy
required by §219.403 of this chapter; and
the railroad shall then treat the sub-
stance abuse evaluation as confidential
except with respect to ineligibility for
certification.

(e) Prior alcohol/drug conduct; Federal
rule compliance. (1) In determining
whether a person may be or remain
certified as a conductor, a railroad
shall consider conduct described in
paragraph (e)(2) of this section that oc-
curred within a period of 60 consecutive
months prior to the review. A review of
certification shall be initiated prompt-
ly upon the occurrence and documenta-
tion of any incident of conduct de-
scribed in this paragraph.

(2) A railroad shall consider any vio-
lation of §219.101 or §219.102 of this
chapter and any refusal to provide a
breath or body fluid sample for testing
under the requirements of part 219 of
this chapter when instructed to do so
by a railroad representative.

(3) A period of ineligibility described
in this section shall begin:

(i) For a person not currently cer-
tified, on the date of the railroad’s
written determination that the most
recent incident has occurred; or

(ii) For a person currently certified,
on the date of the railroad’s notifica-
tion to the person that recertification
has been denied or certification has
been revoked; and

(4) The period of ineligibility de-
scribed in this section shall be deter-
mined in accordance with the following
standards:
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